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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC19-02336 
CASE NAME: PARALLEL FLORIDA LLC  VS.  LINX 
HEARING ON MOTION TO VACATE DEFAULT 
FILED BY LINX CARD, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion filed On February 3, 2020 to vacate the “clerk’s default” entered 

against defendant Linx Card, Inc. ("Defendant" or "Linx") in favor of Plaintiff Parallel Florida, LLC 

f.k.a. Surterra Florida, LLC ("Plaintiff" or "Parallel"). The default itself was entered on January 

15, 2020. A later package submitted by the Plaintiff for the clerk to enter a default judgment was 

rejected by the clerk due to certain technical errors. Defendant’s motion to vacate the default 

is granted.  

Facts 

Plaintiff filed its complaint commencing this action on November 6, 2019. Plaintiff's claims 

include breach of contract and conversion for which Plaintiff seeks damages of over $2.4 million. 

Plaintiff attempted to serve Linx through its registered agent for service of process by serving 

the summons and complaint by mail with a notice and acknowledgment shortly after the 

complaint was filed. 

When Linx did not return a signed notice and acknowledgment, Plaintiff employed a process 

server to serve the summons and complaint. Plaintiff has filed a proof of service by the process 

server stating that the summons and complaint were served on December 10, 2019 on "Kevin 

Sen Chief Revenue Officer" of Linx at its Walnut Creek business address. On January 15, 2020, 

Plaintiff filed a request for entry of default which was entered by the clerk that date. The request 

for entry of default was served on Linx on January 15, 2020 by mail. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:  23 
HEARING DATE:   06/01/20 

 
 

- 2 - 

Linx engaged counsel who filed a motion for relief from default on its behalf on February 3, 

2020, a date less than three weeks after the default was requested. The motion is supported by 

a declaration by Kevin Senn who avers that he is a co-founder of Linx but denies that he is one 

of the officers of Linx with any of the titles or positions listed in Code of Civil Procedure § 416.10 

subd. (b) (for example, president, vice president, treasurer, general manager). He also denies 

that he is authorized to accept service of process on behalf of Linx. The motion is also 

supported by a declaration of counsel for Linx which attaches an answer to the complaint that 

Linx proposes to file if the default is vacated. 

Plaintiff opposes the motion, asserting that the complaint was properly served on Linx through 

Senn and that Linx has not shown its failure to timely respond was the result of excusable 

neglect, mistake or surprise under Code of Civil Procedure § 473(b). 

Standards and Policy Governing Relief from Default 

Code of Civil Procedure § 473(b) includes both a mandatory and a discretionary provision. 

The discretionary provision applicable to this motion states in pertinent part that “The court may, 

upon any terms as may be just, relieve a party or his or her legal representative from a 

judgment, dismissal, order, or other proceeding taken against him or her through his or her 

mistake, inadvertence, surprise, or excusable neglect.”  

"[N]eglect is excusable if a reasonably prudent person under similar circumstances might have 

made the same error. [Citations omitted.]" (Austin v. Los Angeles Unified School Dist., supra, 

244 Cal.App.4th at 929) As the California Supreme Court stated in Elston v. City of Turlock, 

supra, 38 Cal. 3d 227, “[u]nless inexcusable neglect is clear, the policy favoring trial on the 

merits prevails.” (Id. at 235 [emphasis added])   

Section 473 is a remedial statute intended to be liberally applied to achieve the objective of 

determining actions on their merits. (Zamora v. Clayborn Contracting Group, Inc. (2002) 28 

Cal.4th 249, 256 [“‘the provisions of section 473 … are to be liberally construed and sound 

policy favors the determination of actions on their merits’”]) The law strongly favors granting 

relief to allow the party to have his day in court and resolve the case on the merits. (Rappleyea 

v. Campbell (1994) 8 Cal.4th 975, 980-82; Shapiro v. Clark (2008) 164 Cal.App.4th 1128, 

1139-1140) Any doubts as to whether relief is warranted are to be resolved in favor of the party 

seeking relief. (See Austin v. Los Angeles Unified School District (2016) 244 Cal.App.4th 918, 

929) 

Section 473 is often applied liberally where the party in default 

moves promptly to seek relief, and the party opposing the motion 

will not suffer prejudice if relief is granted. [Citation omitted.] In 

such situations "very slight evidence will be required to justify a 

court in setting aside the default." [Citations omitted.]  

(Elston v. City of Turlock (1985) 38 Cal. 3d 227, 233 [superseded by statute on other grounds]) 

(See also Mink v. Superior Court (1992) 2 Cal.App.4th 1338, 1343 [“[w]hen the moving party 
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promptly seeks relief [under section 473(b)] and there is no prejudice to the opposing party, very 

slight evidence is required to justify relief”]) 

Analysis 

The parties dispute whether Linx was properly served with the summons and complaint. Linx 

argues (a) Senn is not authorized to accept service of process for Linx; (b) Senn believed Linx 

had to be served through its agent for service of process, Unisearch, Inc. and did not answer the 

complaint because Senn “assumed” Plaintiff would effectuate service of the complaint on 

Unisearch as registered agent; and (c) Linx received the notice of default on January 21, 2020 

and immediately took steps to engage counsel to set aside the default and defend the action.  

In response, Plaintiff contends it properly served the summons and complaint and because 

service was valid it was not “excusable” for Linx not to answer the complaint on a timely basis.  

Service of the summons and complaint by mail on Unisearch, the Linx registered agent, with a 

notice and acknowledgment of service that was never signed and returned does not effectuate 

valid service of the complaint. (Code of Civ. Proc. § 415.30 subd.(c); Tandy Corp. v. Superior 

Court (1981) 117 Cal.App.3d 911, 913 [“[T]he acknowledgement was not executed and returned 

by the agent, hence service was not completed. [Citation omitted.] The postal service return 

receipt does not suffice as a substitute for an executed acknowledgement of receipt of 

summons.”]) 

The parties dispute whether personal service of Kevin Senn, the Chief Revenue Officer of Linx, 

constitutes valid service of the complaint, since Senn does not hold any of the corporate titles 

listed in Code of Civil Procedure § 416.10 subd. (b). Senn has denied under oath that he is a 

“general manager” of the corporation and denies he is authorized to accept service of process 

for the entity. (See Dill v. Berquist Construction Co. (1994) 24 Cal.App.4th 1426, 1439 cited by 

defendant holding that mere evidence that person who received summons and complaint was 

employed by corporation was not substantial compliance with service statute; failure to serve 

corporation by one of the persons listed in Code of Civil Procedure § 416.10 subd. (b) did not 

effectuate proper service on the corporation]; but see Gibble v. Car-Lene Research, Inc. (1998) 

67 Cal.App.4th 295, 313 cited by plaintiff [service on corporate agent with “ostensible authority 

to accept it” is sufficient to effectuate service].)  

However, the Court does not need to resolve whether service of the summons and complaint 

was in fact valid. Such a determination might necessitate an evidentiary hearing to assess 

whether Mr. Senn had “ostensible authority” to accept service of process. Linx has provided 

sufficient evidence of mistake, surprise, or excusable neglect in not timely responding to the 

complaint to warrant vacating the default. The court vacates Defendant's default under the 

circumstances that 1) Defendant has demonstrated diligence in seeking relief from the default; 

2) Defendant has submitted its proposed answer to defend the action on the merits; and 3) the 

lack of evidence of prejudice to Plaintiff if the default is vacated. Courts have repeatedly held 

only "very slight" evidence is required to obtain relief from a default or default judgment under 

Code of Civil Procedure § 473(b) when the party seeking relief acts promptly and where there is 
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no showing of prejudice to the other side. (Elston v. City of Turlock, supra, 38 Cal. 3d at 233; 

Mink v. Superior Court, supra, 2 Cal.App.4th at 1343)  

Linx promptly engaged counsel and moved for relief after it received notice of the default and 

has demonstrated that it failed to respond to the complaint based on some apparent confusion 

as to whether it had been properly served. Linx did not delay for months after receiving notice of 

its default or wait until after a default judgment was entered before filing its motion. Such actions 

might demonstrate lack of diligence and perhaps give rise to an inference that Linx deliberately 

failed to respond and was considering not defending the action. (See Shapiro v. Clark, supra, 

164 Cal.App.4th at 1141) Even in that circumstance, at least one court has indicated those facts 

may show neglect but would not necessarily foreclose a finding of “excusable” neglect for 

purposes of a motion to set aside a default or default judgment under Code of Civil Procedure 

§ 473(b). (Id. at 1141-1142 and fn.1)  

Plaintiff relies on Gibble v. Car-Lene Research, Inc., supra, 67 Cal.App.4th 295, to support the 

Court denying relief in this case. However, in that case, there was evidence the corporation 

knew not only that the action had been filed but also that a substantial judgment had been 

entered against it, and the corporation waited to seek to vacate the default judgment until the 

six-month deadline under Code of Civil Procedure § 473(b) had almost expired without excuse 

for its delay. Here, only a clerk’s default and not a final judgment has been entered. Linx 

promptly filed its motion to vacate well before the six month period elapsed. Furthermore, it is 

not clear what the prejudice to the Plaintiff may be.  

Furthermore, other than mere delay in obtaining a judgment, Plaintiff has not shown prejudice 

from vacating the default as prejudice has been construed for purposes of relief under Code of 

Civil Procedure § 473(b). (See Pearson v .Continental Airlines (1970) 11 Cal.App.3d 613, 619 

[vacating default where corporation mislaid summons and complaint and failed to timely 

respond, and finding no prejudice to plaintiff who would have to prove his claims].) Plaintiff’s 

opposition is suggestive that Plaintiff may be one of a number of persons and entities that have 

been damaged by Linx’s business activities and also have pending claims for damages. 

However, Plaintiff makes no specific allegations as to how the delay in obtaining a final 

judgment (probably as an unsecured creditor) will prejudice Parallel as against other creditors 

who are similarly situated but who might be able to obtain earlier judgments.  

Plaintiff’s arguments do not overcome the strong policies in favor of having claims determined 

on their merits and allowing the Defendant to have its day in court. Resolving any doubts 

in favor of providing relief under § 473(b) as the Court is required to do, the Court grants 

the motion. 

The Defendant is ordered to file its Answer on or before close of business on June 11, 2020. 

This case is already set for a Case Management Conference on June 12, 2020 at 9:30 a.m. 
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 2.  TIME:  9:00   CASE#: MSL17-02632 
CASE NAME: CAPITAL ONE VS. VANHOOK 
HEARING ON MOTION FOR JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
The complaint was filed on July 3, 2017. 
Defendant’s answer was filed on August 21, 2017. 
On March 1, 2018 the parties filed a Notice of Settlement. 
On August 19, 2018 the Plaintiff filed a Request for Entry of Judgment based upon Defendant’s 
having defaulted on her obligations under the settlement agreement.  
 
This court has received no opposition from the Defendant and, therefore, grants the Plaintiff’s 
Request for an Order to enter judgment under the terms of the settlement and will sign the 
Plaintiff’s proposed order to that effect. 

 

  

 3.  TIME:  9:00   CASE#: MSL17-04041 
CASE NAME: STATE FARM MUTUAL VS. ABEL MORALES 
HEARING ON MOTION TO ENFORCE SETTLEMENT AND ENTER JUDGMENT 
FILED BY STATE FARM MUTUAL AUTOMOBILE INSURANCE 
* TENTATIVE RULING: * 
 
On October 5, 2017 the complaint was filed reflecting a subrogation claim arising from an 
automobile accident. 
  
On November 9, 2017 the Defendants filed an answer to the complaint. 
 
On April 8, 2017 the Court approved a settlement agreement between the parties. That 
agreement retained jurisdiction of the court in the event of a default. 
 
On February 3, 2020 the Plaintiff filed a motion to enforce the settlement agreement based upon 
its allegation that the Defendant had defaulted in making payments under the agreement. 
 
This court has received no opposition from the Defendant and, therefore, grants the Plaintiff’s 
Request for an Order to enter judgment under the terms of the settlement and will sign the 
Plaintiff’s proposed order to that effect. 
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 4.  TIME:  9:00   CASE#: MSL18-00836 
CASE NAME: PORTFOLIO VS. SALNAVE 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
On February 13, 2018 the complaint was filed reflecting a “collections”  claim. 
  
On March 23, 2018 the Defendant was served with the complaint.  
 
On May 2, 2018 the parties filed a Settlement Agreement and dismissal with the court.  
 
On January 28, 2020 the Plaintiff filed a motion for entry of judgment under the terms of the 
stipulated settlement agreement based upon its allegation that the Defendant had defaulted in 
making payments under the agreement. 
 
This court has received no opposition from the Defendant and, therefore, grants the Plaintiff’s 
Request for an Order to enter judgment under the terms of the settlement and will sign the 
Plaintiff’s proposed order to that effect. 

 

  

 5.  TIME:  9:00   CASE#: MSL18-03894 
CASE NAME: CAPITAL ONE BANK VS. SERRANO 
HEARING ON MOTION FOR JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT 
FILED BY CAPITAL ONE BANK 
* TENTATIVE RULING: * 
 
On July 12, 2018 the complaint was filed reflecting a “collections” claim. 
  
On August 9, 2020 the Defendant was served with the complaint.  
 
On November 13, 2018 the parties filed a Settlement Agreement and dismissal with the court.  
 
On January 28, 2020 the Plaintiff filed a motion for entry of judgment under the terms of the 
stipulated settlement agreement based upon its allegation that the Defendant had defaulted in 
making payments under the agreement. 
 
This court has received no opposition from the Defendant and, therefore, grants the Plaintiff’s 
Request for an Order to enter judgment under the terms of the settlement and will sign the 
Plaintiff’s proposed order to that effect. 
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 6.  TIME:  9:00   CASE#: MSL18-06261 
CASE NAME: PORTFOLIO VS. HOOK 
HEARING ON MOTION FOR JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT 
FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
On October 26, 2018 the complaint was filed reflecting a “collections”  claim. 
  
On November 3, 2018 the Defendant was served with the complaint.  
 
On April 13, 2019 the parties filed a Settlement Agreement and dismissal with the court.  
 
On January 28, 2020 the Plaintiff filed a motion for entry of judgment under the terms of the 
stipulated settlement agreement based upon its allegation that the Defendant had defaulted in 
making payments under the agreement. 
 
This court has received no opposition from the Defendant and, therefore, grants the Plaintiff’s 
Request for an Order to enter judgment under the terms of the settlement and will sign the 
Plaintiff’s proposed order to that effect. 

 

  

 7.  TIME:  9:00   CASE#: MSL19-02784 
CASE NAME: U.S. BANK  VS.  CHAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN SUMMARY ADJUDICATION 
FILED BY U.S. BANK, N.A. 
* TENTATIVE RULING: * 
 
The parties have notified the court that this case has settled. 

 

  

 8.  TIME: 10:00   CASE#: MSL19-01828 
CASE NAME: KELSTIN GROUP VS. TREJO 
TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
This case has been dismissed by the plaintiff. 
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 9.  TIME: 10:00   CASE#: MSL19-04249 
CASE NAME: AMERICAN ROAD SERVICES VS. ONWCVUARIRI 
TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
A prior emergency order of the court vacated the June 1, 2020 trial date. Parties to appear for 
trial setting. 

 

  

10.  TIME: 10:00   CASE#: MSL19-05162 
CASE NAME: DISCOVER BANK VS. LOPEZ 
TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
A prior emergency order of the court vacated the June 1, 2020 trial date. Parties to appear for 
trial setting. 

 

  

11.  TIME: 10:00   CASE#: MSL19-05953 
CASE NAME: MIDLAND FUNDING VS. KESECKER 
TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
A prior emergency order of the court vacated the June 1, 2020 trial date. Parties to appear for 
trial setting. 

 

  

12.  TIME: 10:00   CASE#: MSL19-06821 
CASE NAME: KELSTIN GROUP VS. GRIFFIN 
TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
A prior emergency order of the court vacated the June 1, 2020 trial date. Parties to appear for 
trial setting. 

 

 

 


